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AMENDMENTS TO THE CONSTITUTION 
 
 

1. Purpose of Report 

1.1 Breckland Council’s constitution sets out how the Council operates, how decisions are 
made and the procedures that are followed to ensure we conduct business in an 
efficient, transparent and accountable manner.  Some of these arrangements are 
required by law whereas others are discretionary. 

1.2 The legal and business environment the Council operates changes, which makes it 
necessary to review our constitution from time to time to ensure it accords with the law 
and recognized best practice.  The purpose of this report is therefore to identify any 
arrangements that need to be altered and make recommendations to Council on the 
arrangements that should be put in place.  

 

 

2. Recommendations 
 It is recommended Full Council:- 
2.1 Adopts the amendments to Sections 2, 3 and 4 of the Constitution contained in 

Appendices 1, 2 and 3  to this report respectively. 
 

 
Note:  In preparing this report, due regard has been had to equality of opportunity, 
human rights, prevention of crime and disorder, environmental and risk management 
considerations as appropriate.  Relevant officers have been consulted in relation to any 
legal, financial or human resources implications and comments received are reflected in 
the report. 
 

3. Information, Issues and Proposals 

3.1 Background 

3.1.1 The Council is required to publish the arrangements it has made to discharge its 
functions in a ‘constitution’ prepared in accordance with Section 37 of the Local 
Government Act 2000.  Periodically the constitution needs to be reviewed to ensure 
it continues to promote timely, effective, transparent and lawful decision making and 
reflects the arrangements the members have put in place for the running of the 
authority.  This report therefore considers whether, and if so how, the existing 
constitution ought to be amended to address these objectives. 



3.2.      Issues 

3.2.1 Officers have carefully reviewed the Council’s existing constitutional arrangements.  
Following consultation with the Leader, the Executive Member – Governance, the 
Chairman of the Audit Committee and the Chairman of the Overview and Scrutiny 
Commission the following issues have been identified:- 

a) The constitution does not set out accurately the Council’s senior management 
and portfolio holder arrangements. 

b) The constitution does not describe accurately the distribution of functions 
between, and the remit of, the Audit Committee, the Overview and Scrutiny 
Commission and the Standards Committee.  

c) Policy Development and Review Panels have a significant imbalance in their 
workloads, which does not always make best use of member time and skills.  
More particularly, whilst Panel 1 has had a clearly defined work load connected 
with the formulation of the LDF,  other Panels have tended to work to a regular 
cycle without there necessarily having been a clear and substantial agenda to 
work through.  Moreover, some members have experienced difficulty in attending 
these meetings, whilst others, because the composition of the Panels is fixed, 
have not been able to participate in the consideration of matters in which they 
have a particular interest or expertise. 

d) The scheme of delegation for officers and members is in some respects unclear, 
incomplete and outdated. 

e) The right of non-elected independent members to remain in the Chamber whilst 
elected member discuss exempt business requires clarification in order to make 
it clear that Council may, if it wishes, exclude them from the consideration of that 
business. 

f) Rules of procedure on the dismissal of non-statutory (“non protected”) chief 
officers have been revised to bring them in line with the Scheme of Delegation 
and contracts of employment. At the present time the contracts of these officers 
affords them the right to have disciplinary matters raised against them heard by a 
panel of at least 3 elected members (after a preliminary investigation, which may 
be conducted by an officer). Their contract also affords them a right of appeal 
against the Panel’s decision. These contractual provisions are given effect by the 
Scheme of Delegation, which in the absence of any other delegation expressly 
reserves the disposal of personnel issues to the General Purposes Committee 
(which includes either a Panel of Sub-Committee of the Committee). Strangely, 
however, Standing Orders empower the Head of the Paid Service to take all and 
any disciplinary action against an unprotected chief officer and makes no 
provision for a right of appeal to any form of member panel (the Appeals 
Committee may only hear appeals from “protected chief officers”). The result of 
these arrangements is confusing and would render a dismissal of an unprotected 
chief officer in accordance with standing orders unfair (because it would deny a 
contractual right) and unlawful (for want of delegation of the necessary power). 
This anomaly needs to be corrected. 

3.3       Proposals 

3.3.1 It is proposed to tackle the issues that have been identified as follows:- 

a) The insertion of an up-to-date description of the Council’s senior management 
and portfolio holder arrangements. 

b) The distribution of functions between the Audit Committee and the Overview and 
Scrutiny Commission has been renewed.  It should be noted that it is proposed to 
place primary responsibility for the scrutiny of all financial issues with the Audit 
Committee even though, as a matter of law, it remains possible for the Overview 
and Scrutiny Commission to consider such matters and from time to time this 
may continue to be appropriate.  For example, Overview and Scrutiny will 
continue to be consulted as part of the Council’s budget setting process. 



c) It is proposed to tackle the imbalance of work between the Policy Development 
and Review Panels by abolishing the Panels and replacing them by Task and 
Finish Groups, which will be convened when there is a clearly defined task to be 
undertaken, and disbanded when that job has been completed.  It is proposed 
that the Panel Chairmen should be retained to act as standing chairmen of a 
portfolio of Task and Finish Groups.  The Groups themselves will be formed in 
consultation with the Chairman of the Overview and Scrutiny Commission and 
the Panel Chairmen having regard to a matrix that sets out members’ availability 
and interests, with the object of ensuring, so far as is possible, that all Task 
Group members find it convenient to meet together and are best suited to the 
matter in hand. 

d) Amendments to the Officers Scheme of Delegation are primarily focused on 
addressing minor legal defects in the existing scheme and ensuring that the Chief 
Executive is able, insofar as the law permits it, to exercise any of the powers 
conferred on Chief Officers and Heads of Service to avoid the difficulties that can 
arise when, for example, another officer is absent.  Amendments to the Members 
Scheme of Delegation are primarily intended to ensure it is clear that as a matter 
of law Executive Members make decisions in consultation, and not necessarily in 
accordance with, officers’ recommendations. 

             e) The dismissal of non-statutory Chief Officers is unambiguously charged to a 
Panel of the General Purposes Committee, with appeals being heard by the full 
Committee but excluding members who sat on the Panel, and Standing Order 62 
modified accordingly. For consistency, the same approach is taken towards 
protected chief officers and Standing Order 61 and the remit of the Appeals 
Committee amended to give effect to this. 

 3.4          Other Options 

3.4.1       The principal options open to members are:- 

             a) To automatically exclude independent members from the Chamber when the 
Council is discussing exempt business.   This approach would be contrary to a 
principle of the Constitution, which is to promote openness and transparency in 
decision making.   It would also be contrary to normal and best practice, and 
might injure the Council’s reputation.   Conversely, the approach that has been 
taken preserves elected members’ special position and right to exclude 
independent members from the Chamber in exceptional circumstances, and it is 
submitted this strikes the right balance between openness and members’ right to 
discuss the most sensitive business in private. 

             b) To give effect to existing standing orders, so that the Chief Executive may dismiss 
unprotected chief officers.   This would require changes to be made to existing 
contracts of employment, which would cease to comply with national terms and 
conditions for chief officers, and would be liable to challenge before an 
Employment Tribunal if the complainant in a capability or other disciplinary matter 
were to be the Head of the Paid Service (since he would be charged with acting 
as the prosecutor, investigator, judge, jury and executor of a decision). 

             c) To give a right of appeal to Chief Officers from a Panel of General Purposes 
Committee to the Appeals Committee.   There is no particular difficulty with this 
approach but it would require both members of the General Purposes Committee 
and the Appeals Committee to be trained to deal with such matters, whereas the 
recommended approach only requires members of the former body to be trained.         

3.5        Reasons for Recommendation(s) 

 The recommendations contained in this report are commended to members to 
ensure the Council’s constitution is up-to-date, lawful and promotes the effective and 
efficient discharge of the authority’s functions. 

 

 



4. Consultations 

4.1 The Local Joint Consultative Committee, Standards Committee and Overview and 
Scrutiny Commission jointly with Cabinet have been consulted on the proposals and 
their recommended amendments have been incorporated into the attached 
appendices. 

5. Risk and Financial Implications 

5.1       Risk 

5.1.1 If the recommendations contained in this report are not accepted the primary risk is 
that the Council’s decision making process might in an exceptional case be 
susceptible to a successful legal challenge.   Lack of clarity may  inconvenience both 
elected members and the general public and generally lead to inefficiency. For 
example, ambiguity about a committee’s remit could result in one council body 
duplicating the work of another.  

5.2        Financial 

5.2.1 The report has no significant financial implication. 

6. Legal Implications 

6.1 This report has been prepared by the Monitoring Officer to address a range of legal 
and procedural issues and he is satisfied that if the changes recommended in this 
report are made the legality of the Council’s decision making process will be 
safeguarded. 

7. Other Implications   None 

a) Equalities: No significant equalities issues are raised by this report. 

b) Section 17, Crime & Disorder Act 1998: N/A 

c) Section 40, Natural Environment & Rural Communities Act 2006: N/A 

d) Human Resources: N/A 

e) Human Rights:  N/A 

f) Other:  [e.g. Children’s Act 2004] N/A 

8. Alignment to Council Priorities 

8.1 The amendments to the constitution will enable the Council to discharge its functions 
efficiently and effectively. 

9. Ward/Community Affected 

9.1 Not Applicable 
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